Access to Justice Act 1999 and the fusion debate

· Although the Courts and Legal Service Act 1990 paved the way for solicitors in private practice to gain higher audience rights, approval procedures were convoluted and slow. Applications were taking several years to process because of complex “hurdles” and the need to gain the approval of the Lord Chancellor’s Advisory Committee on Education and Training.

· In 1998 in a Consultation Paper entitled “Rights of Audience: The Way Ahead”, the Lord Chancellor’s Department outlined radical proposals for changes to the legal profession. The latter formed the basis of new legislation and has subsequently renewed the debate on fusion.

· Under sections 36 and 37 of the Access to Justice Act 1999, every barrister, solicitor and Crown Prosecutor will have rights of audience before every court in relation to all proceedings. However, these rights are not unconditional and in order to exercise them all lawyers must:
1. Obey the rules of conduct of their professional bodies

2. Must have met any training requirements prescribed
· Section 35 abolished the Lord Chancellors’ Advisory Committee and replaced it with a new Legal Service Consultative panel, with members selected by the Lord Chancellor. The panel's role being to provide the Lord Chancellor with any advice he requires about legal services and education. It will have an active role in the maintenance and development of standards in education, training and conduct.

· The legislation was tantamount to the abolition of monopolistic practices, with the potential to increase competition, choice and cost effectiveness. Although cost effectiveness may be the ‘hidden agenda’ of the Lord Chancellor’s department the gains to consumers are potentially substantial. 

· The Courts and Legal Services Act 1990 gave solicitors in private practice ‘Higher Audience Rights’. However, state-employed lawyers (e.g. those working for the Crown Prosecution Service) were left out. As a result CPS lawyers, having started a case in the magistrate’s court could not follow through into the crown court. The CPS had to employ private barristers in Chambers to conduct the rest of the case. Now that CPS lawyers also have audience rights there are an increasing number of advocate prosecutors! This means that (when trained) they can conduct their own prosecutions in the crown court. This amounts to a saving of £95million pa! 

· The above, coupled with changes in training and a break in the bar’s monopoly of training in London means that fusion of solicitors and barristers into one profession of ‘lawyers’ is a serious and real consideration. 

The case for fusion

· Cost would be reduced as only one lawyer would be needed: savings to the client would be substantial and it would negate Michael Zanders comment of “two taxi meters running at the same time”! 

· However, it can be argued that the saving to a client would be comparatively small, since the same amount of work needs to be done; the same number of witnesses will need to be interviewed; the same documents will have to be prepared; and the case will probably last the same length of time in court. In addition, solicitors’ overheads are considerably higher than those of barristers.

· There would be less duplication of work and the system would consequently be more efficient and effective, i.e. when a barrister is briefed, copies of all the documents and statements have to be sent by the solicitor, together with an explanation of the case. This involves unnecessary repetition of work. If one person handled the case from beginning to end this would not be needed. 
· It would also prevent communication problems. The system would be more efficient. The need to send papers to and fro between barristers and solicitors can lead to lost documents and inefficiency. If the work was contained within the same firm, particularly with details loaded on the firm’s computer system, performance would be improved. 

· There would be greater continuity for the client as he/ she would deal with the same lawyer throughout the case, instead of having the case transferred to an advocate whom the client has never met. This would also avoid one of the biggest criticisms of the bar which is that last minute changes of barristers are made. So not only does the client have a barrister that they have never met before taking the case, but it may well not be the barrister they were told was going to conduct the case.

The case against fusion

· It would lead to the loss of independence of the bar and it would also be difficult to identify specialists. 
· The specialist skills of advocacy might be lost if more lawyers did the court work. At present top barristers appear in court almost daily and this regular work enables them to hone their skills. Some leading barristers have said that even after a holiday they feel ‘rusty’, and there is a real need to appear in court frequently to keep their skills. Spreading the amount of court work amongst more lawyers would inevitably mean fewer court appearances for each lawyer.

· The second opinion of barristers on a case can bring an element of objectivity to a case. The barrister is more detached from the case and may therefore be able to approach it from a different angle.
